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DisclaimerDisclaimer

These materials and this presentation are intended to provide thThese materials and this presentation are intended to provide the e 
seminar participants with guidance in asset/estate planning basiseminar participants with guidance in asset/estate planning basics.cs.

The materials and speakerThe materials and speaker’’s comments do not constitute, and should s comments do not constitute, and should 
not be treated as legal advice regarding the use of any particulnot be treated as legal advice regarding the use of any particular ar 
technique or the tax consequences associated with any such technique or the tax consequences associated with any such 
technique.  Although every effort has been made to assure the technique.  Although every effort has been made to assure the 
accuracy of these materials and comments at the seminar, the accuracy of these materials and comments at the seminar, the 
speakers and Gunderson, Palmer, Goodsell & Nelson, LLP do not speakers and Gunderson, Palmer, Goodsell & Nelson, LLP do not 
assume responsibility for any individualassume responsibility for any individual’’s reliance on the written or s reliance on the written or 
oral information disseminated during the seminar.  Each seminar oral information disseminated during the seminar.  Each seminar 
participant should independently verify all statements made in tparticipant should independently verify all statements made in the he 
materials and at the seminar before applying them to a particulamaterials and at the seminar before applying them to a particular r 
fact situation, and should independently determine all risks andfact situation, and should independently determine all risks and
consequences of using any particular technique before consequences of using any particular technique before 
recommending that technique.recommending that technique.



The McDonaldThe McDonald’’s Cases Case
Stella Stella LeibeckLeibeck sued McDonaldsued McDonald ’’s.  Her grandson was driving and s.  Her grandson was driving and 

had pulled over so she could add cream and sugar to  her had pulled over so she could add cream and sugar to  her 
coffee.  She was severely burned, was hospitalized,  and coffee.  She was severely burned, was hospitalized,  and 
required 2 years of treatment.  required 2 years of treatment.  

Between 1982Between 1982 --1992, McDonald1992, McDonald ’’s coffee burned more than 700 s coffee burned more than 700 
people, sometimes severely.  McDonaldpeople, sometimes severely.  McDonald ’’s testified its coffee s testified its coffee 
was was ““ not fit for consumptionnot fit for consumption ”” when sold because it is so hot.  when sold because it is so hot.  

McDonaldMcDonald ’’s refused to settle for s refused to settle for LeibeckLeibeck ’’ss $20,000 in medical $20,000 in medical 
expenses.  A jury awarded her $200,000 in expenses.  A jury awarded her $200,000 in compensatoriescompensatories , , 
reduced to $160,000 because she was partly at fault .  The jury reduced to $160,000 because she was partly at fault .  The jury 
awarded $2.7 million in punitive damages which the judge awarded $2.7 million in punitive damages which the judge 
reduced to $480,000.  reduced to $480,000.  

The parties later settled on appeal.The parties later settled on appeal.



Stanley Stanley KubrickKubrick Analyzes His RisksAnalyzes His Risks

When filming 2001: A When filming 2001: A 
Space Odyssey, based Space Odyssey, based 
on the Arthur C. Clarke on the Arthur C. Clarke 
story, Director Stanley story, Director Stanley 
KubrickKubrick inquired inquired 
whether Lloydwhether Lloyd ’’s of s of 
London would insure London would insure 
his picture for the risk his picture for the risk 
that we made contact that we made contact 
with alien life before its with alien life before its 
release.release.



The The ““SetSet”” for Learning about for Learning about 
DAPTsDAPTs

DryDry
TechnicalTechnical
HowHow--humhum
DullDull
IntricateIntricate
ArcaneArcane
ArbitraryArbitrary
Akin to reading a Akin to reading a 
DVD player userDVD player user’’s s 
manualmanual



A Primer in Asset ProtectionA Primer in Asset Protection

Exemptions.Exemptions.

““ Fraudulent TransferFraudulent Transfer ”” Basics.Basics.

Asset Protection 101.Asset Protection 101.

What a DAPT looks like.What a DAPT looks like.



First Ask: Where First Ask: Where AreAre We?We?

Outside BankruptcyOutside Bankruptcy ??

State exemptions apply.State exemptions apply.

Additional federal exemptions apply.Additional federal exemptions apply.

In BankruptcyIn Bankruptcy ??

State and federal exemptions apply.State and federal exemptions apply.

Supplementary bankruptcy provisions may Supplementary bankruptcy provisions may 
expand expand oror restrict protections for debtor. restrict protections for debtor. 



I. Basic South Dakota ExemptionsI. Basic South Dakota Exemptions

Life InsuranceLife Insurance (1) $10,000 for (1) $10,000 for widow[erwidow[er ] or children; (2) ] or children; (2) 
$20,000 of life or health insurance policy for insu red, $20,000 of life or health insurance policy for insu red, widow[erwidow[er ], ], 
children.  SDCL 43children.  SDCL 43 --4545--6; SDCL 586; SDCL 58 --1212--4.4.

AnnuitiesAnnuities $250/month is exempt.$250/month is exempt.

Asst.Asst. $4,000 or $6,000 if head of $4,000 or $6,000 if head of 

family.  SDCL 43family.  SDCL 43 --4545--4.4.

Personal PropertyPersonal Property family family 

pictures, pew, clothes, burial lot, pictures, pew, clothes, burial lot, 

family Bible, $200 in books,family Bible, $200 in books,

one yearone year ’’s fuel, one years fuel, one year ’’ss

necessary provisions.necessary provisions.



The Homestead ExemptionThe Homestead Exemption
(under South Dakota Law)(under South Dakota Law)
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Retirement AssetsRetirement Assets

South Dakota LawSouth Dakota Law $250,000 $250,000 –– including including 
income distributions there from income distributions there from –– of 401, 403, of 401, 403, 
408408--9 plans.  SDCL 439 plans.  SDCL 43 --4545--16.16.

Federal LawFederal Law (1) ERISA plans are (1) ERISA plans are 

exempt.  29 U.S.C. 1056(d)(1).  exempt.  29 U.S.C. 1056(d)(1).  

(2) IRAs are exempt (2) IRAs are exempt in bankruptcyin bankruptcy

up to $1m in most cases.up to $1m in most cases.



Social Security BenefitsSocial Security Benefits

100% exempt100% exempt

Planning opportunitiesPlanning opportunities
-- Segregated accountSegregated account

ExceptionsExceptions
-- Student loan obligationsStudent loan obligations

-- 75% at75% at--risk to federal tax liensrisk to federal tax liens



Exceptions to ExemptionsExceptions to Exemptions

Support ObligationsSupport Obligations : Alimony and child : Alimony and child 
support creditors not barred by exemptions.  support creditors not barred by exemptions.  
Nor are Medicaid liens.Nor are Medicaid liens.

NecessariesNecessaries : Creditors whose claims arose : Creditors whose claims arose 
from providing the necessities of life (food, from providing the necessities of life (food, 
clothing, fuel), are not barred by exemptions.  clothing, fuel), are not barred by exemptions.  

FleeingFleeing : Exemptions do not apply to anyone in : Exemptions do not apply to anyone in 
the act of removing his/her family from the the act of removing his/her family from the 
state.state.



II.  II.  ““Fraudulent TransferFraudulent Transfer”” BasicsBasics

When a transfer is When a transfer is 
““ fraudulent,fraudulent, ”” a creditor can a creditor can 
undo it.undo it.

Fraudulent Transfers:Fraudulent Transfers:

(1)(1) With actual intent to hinder, delay With actual intent to hinder, delay 
or defraud any creditor; or or defraud any creditor; or 

(2)(2) Without receiving reasonably Without receiving reasonably 
equivalent value equivalent value andand was about was about 
to engage in a transaction for to engage in a transaction for 
which his remaining assets were which his remaining assets were 
unreasonably small in relation to unreasonably small in relation to 
the transaction. the transaction. 



““Fraudulent TransfersFraudulent Transfers”” Statute of LimitationsStatute of Limitations

Fraudulent Transfers for Fraudulent Transfers for 
existingexisting creditors:creditors:

(1)(1) Without receiving Without receiving 
reasonably equivalent value reasonably equivalent value 
and debtor was insolvent; and debtor was insolvent; oror

(2)(2) To an To an ““insiderinsider”” for an for an 
antecedent debt, debtor was antecedent debt, debtor was 
insolvent, and insider knew insolvent, and insider knew 
it.it.



Statutes of LimitationStatutes of Limitation

Actual Intent to DefraudActual Intent to Defraud : Longest of 4 years : Longest of 4 years 
after transfer or 1 year after discovery of after transfer or 1 year after discovery of 
transfer.transfer.

Without Receiving Fair Exchange Value and Without Receiving Fair Exchange Value and 
Pending Transaction Exceeds Net WorthPending Transaction Exceeds Net Worth : : 

44 yrs.yrs.

Transfers to an InsiderTransfers to an Insider : 1 yr. after transfer.: 1 yr. after transfer.



III.  Asset Protection 101III.  Asset Protection 101

Identify possible risks
~ divorce (get a marital agreement)
~ estate taxes (get a good will)
~ long term care expenses (get ltc insurance)
~ lawsuits (get liability insurance)
~ self-inflicted wounds
Examine planning opportunities applicable to 
specific assets
~ do exemptions apply?
~ business activities (LLCs, etc.)



IV.  What a DAPT Looks LikeIV.  What a DAPT Looks Like
(& How to Build One)(& How to Build One)

Must be Irrevocable 
Trustee Must Not be Grantor
Trustee Must be SD Resident
Must Expressly Reference Act and

Incorporate South Dakota Law
Grantor May : veto distributions,veto distributions,

retain a special power of appointment, remove retain a special power of appointment, remove 
trustee, receive all income, 5% of principal, and trustee, receive all income, 5% of principal, and 
additional discretionary principal distributions.additional discretionary principal distributions.



DAPTsDAPTs

ExceptionsExceptions :: (1) claims for alimony, child (1) claims for alimony, child 
support, divorce property division order;support, divorce property division order;
(2) death, injury or property damage claims(2) death, injury or property damage claims
arising prior to transfer of funds to trust.  arising prior to transfer of funds to trust.  

““ TweaksTweaks ”” to Fraudulent Transfer Lawto Fraudulent Transfer Law :: (1) 4 years total (1) 4 years total 
for all claims arising after transfer; (2) for all claims arising after transfer; (2) clear and convincing clear and convincing 
evidenceevidence standard applies for creditors.standard applies for creditors.
2005 Amendments to Bankruptcy Code 541(c)(2)2005 Amendments to Bankruptcy Code 541(c)(2) ::

(1) (1) DAPTsDAPTs recognized; (2) Inclusion of trust assets in recognized; (2) Inclusion of trust assets in 
bankruptcy estate only if transferred within 10 years and bankruptcy estate only if transferred within 10 years and 
transfer can be proven to be transfer can be proven to be ““fraudulent.fraudulent.””





A Case StudyA Case Study

$300,000 in 
“unprotected 
investments.”

Comprehensive 
insurance.

Lingering liability 
concerns.

$300,000 in 
“unprotected 
investments.”

Comprehensive 
insurance.

Lingering liability 
concerns.

��������	�����	




Funds a DAPTFunds a DAPT

Mr. Jacoby funds trust 
with $100,000.  A year 
later, funds it with an 
additional $150,000.

One year passes.  A 
claim arises for which 
insurance is 
unavailable.

Mr. Jacoby funds trust 
with $100,000.  A year 
later, funds it with an 
additional $150,000.

One year passes.  A 
claim arises for which 
insurance is 
unavailable.



Coming Through the StormComing Through the Storm

Mr. Jacoby avoids 
filing bankruptcy.

After the judgment is 
discharged, the Trustee 
elects to distribute the 
$250,000 corpus of the 
trust to Mr. Jacoby 
outright to give him a 
“fresh start.”

Mr. Jacoby avoids 
filing bankruptcy.

After the judgment is 
discharged, the Trustee 
elects to distribute the 
$250,000 corpus of the 
trust to Mr. Jacoby 
outright to give him a 
“fresh start.”



Taxes? Ask Your CPATaxes? Ask Your CPA

Grantor Trust StatusGrantor Trust Status
~ pay life insurance on ~ pay life insurance on 

grantorgrantor
~ make distributions to ~ make distributions to 

grantorgrantor
Transfers to Trust are Transfers to Trust are 
Incomplete GiftsIncomplete Gifts (but (but 
see PLR 98 37007)see PLR 98 37007)

~ retained power of ~ retained power of 
appointmentappointment
How does DAPT fit into How does DAPT fit into 
estate tax planning?estate tax planning?

Trust assets subject to Trust assets subject to 
Estate Tax  Estate Tax  

StepStep --up Basis for Trust up Basis for Trust 
Assets at GrantorAssets at Grantor ’’s s 
DeathDeath



Why Not Offshore?Why Not Offshore?

F.T.C. v. Affordable Media, LLCF.T.C. v. Affordable Media, LLC (the (the 
““ AndersonAnderson ”” case) (or case) (or ““ the talking pet the talking pet 
tagstags ”” scheme case)scheme case)
Defendants promoted a scheme to Defendants promoted a scheme to 
telemarkettelemarket fraudulent fraudulent 
investmentsinvestments
Assets ordered to beAssets ordered to be
repatriatedrepatriated
Cook Islands Cook Islands 
Trustee refusedTrustee refused



Long Term Care Planning Long Term Care Planning 
Advantages?Advantages?

No.  Medicaid is too clever for that.No.  Medicaid is too clever for that.
““ If the trust is an irrevocable trust and If the trust is an irrevocable trust and 
contains any provisions under which contains any provisions under which 
payment from the trust payment from the trust maymay be made to or for be made to or for 
the benefit of the individual, the the benefit of the individual, the entireentire
portion of the principal or income on the portion of the principal or income on the 
principal from which payment to the principal from which payment to the 
individual individual couldcould be made is considered a be made is considered a 
resourceresource ……[and transfers to the trust are [and transfers to the trust are 
considered to have disposed of in order to considered to have disposed of in order to 
establish Medicaid eligibility].establish Medicaid eligibility]. ””





Why Bother?Why Bother?

Peace of Mind (an additional layer Peace of Mind (an additional layer 
of insurance)of insurance)
Protections from Frivolous ClaimsProtections from Frivolous Claims
Protecting the Grantor from Protecting the Grantor from 
Himself/HerselfHimself/Herself
Dovetail with Estate Planning Dovetail with Estate Planning 
ObjectivesObjectives
DonDon ’’ t Neglect Marital t Neglect Marital 
Elective Share IssuesElective Share Issues



Spread the Risk AroundSpread the Risk Around

Serving hot coffee?

Filming a sci-fi epic?



Thank youThank you
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